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GROWTH OF AMERICAN THEORIES OF 
POPULAR GOVERNMENT 

Albert Bushnell Hart 

Next to the conception of a visible church, no abstrac- 
tion has had such an effect upon the minds of men as 
the idea of the State as an organization. The Roman 
Imperium has been a regnant principle in Europe for 
twenty centuries, against which the church in the Mid- 
dle Ages made head with its doctrine of "The Two 
Swords" — church and empire. To the French mind 
" L'Etat" is something different from the body of French- 
men or the French nation ; and the old fashioned English 
idea of "God and the King" expressed a conception of 
an abstract sovereign power. It is strange that the peo- 
ple who have done most to alter the world's acceptance 
as to what government ought to be, have furnished no 
political creative mind, formulated no accepted philo- 
sophical basis for their government, and justify Bryce's 
dictum that the Americans have had no theory of the 
State, and have felt no need for one. "Even the dignity 
of the State has vanished. It seems actually less than the 
individuals who live under it— the nation is nothing but 



532 THE AMERICAN POLITICAL SCIENCE REVIEW- 

SO many individuals. The government is nothing but cer- 
tain representatives and officials . " Or as Tocqueville puts 
it : " As they perceive that they succeed in resolving with- 
out assistance all the little difficulties which their prac- 
tical life presents, they readily conclude that everything 
in the world may be explained, and that nothing in it 
transcends the limits of the understanding." It is true 
that the Americans are people who would speak dis- 
respectfully of the equator if they knew of its existence ; 
yet no people is more profoundly influenced by a body 
of political doctrine, only their point of view is that 
they practice freedom, equality and self-government, and 
therefore suppose that there must be definite principles 
behind those usages. While the French with their national 
acuteness in analysis and generalization deduce the 
principles of liberty from the nature of man and then 
strive to work them out in practice, the American the- 
ory of government is to be sought, not in treatises on po- 
litical ethics or the disquisitions of American statesmen, 
but in the acts of assemblies, votes of conventions, proc- 
lamations of presidents and governors, and the thousand 
instances of exercise of an accepted authority. The task 
of America has been to make popular government work 
even in despite of its own theories ; to alter a body of little 
rural communities, each with its narrow interests, into 
a mighty republic with a complicated and highly organ- 
ized government. The Americans have known how to 
keep the rights of the individual alive while consenting 
to limitations on the exercise of those rights; that is, to 
reserve to themselves the privilege of deducing theories 
from their own history, and then calmly overruling those 
theories. 

Popular government might be held to be in itself a 



AMERICAN THEORIES OF POPULAR GOVERNMENT 533 

theory; but the point of view of Americans has been to 
accept it as a foregone conclusion beyond any necessity 
of argument; hence American theories of government 
have been on one side an attempt to account for the visi- 
ble exercise of democracy, and on the other to protect it 
by formulating it in a sacred principle, which to attack 
should be political impiety. The colonies were cradled 
in the midst of such discussions of the meaning of popular 
rights. Virginia was founded by liberal statesmen, whose 
opposition to the king was punished by the loss of their 
charter ; Plymouth and Massachusetts were protests against 
the arbitrary government of the Stuarts. In the Eng- 
lish revolution, they used to refer to the " New England 
Way" as a principle of government, which might be ap- 
plied in the home country. Yet neither the first nor the 
second English revolution was founded on the rights of 
man: they were assertions of the rights of the English- 
men concerned, as hewn out for them by the action of 
centuries. 

Of these great English principles, three in particular 
passed to the colonies: legal equality; sovereignty of the 
people; and the right to participate in government. The 
common law principle of equality before the law was one 
of the greatest achievements of the English race; for in 
the midst of «, recognized social inequality it subjected 
all men to the same law, the same court, the same jury 
system (the "trial by one's peers" little disturbed the 
principle), the same judicial procedure, the same table of 
penalties. Quite as important for free government, the 
official was subject to that law, court, and procedure, even 
for acts done by order of a superior. This equality of 
legal status, in which England in the seventeenth century 
stood alone among nations, was accompanied by a method 
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of examining into charges of crime at that time without 
a rival in fairness, in openness and in speed. No system 
could prevent a Judge Jeffreys from hounding to death a 
Lady Alicia Lisle; but to do it he had to deny the legal 
presumption of innocence, admit testimony, which every 
lawyer knew was not competent, and coerce the jury; 
and in due time the unjust judge himself learned the might 
of English criminal law. 

A second English principle, which did not square with 
the official assertion of the divine right of the king, was 
popular sovereignty, veiled in the struggle with the Stu- 
arts under the form of a demand for the supremacy of par- 
liament. After the Act of Settlement of 1701, the sov- 
ereigns of England had but a parliamentary title, and 
parliament and not the people was the visible political 
nation. In other hands such a system might have been 
destructive to the rights of the individual; but custom, 
tradition, the habit of referring to the charter of liberty, 
were such that the Englishman still says to his parlia- 
ment "There shall thy proud wave be stayed." 

The colonists doubtless held, as Tocqueville says, " that 
in every State the supreme power ought to emanate from 
the people ; but when once that power is constituted, they 
can conceive, as it were, no limits to it, and they are ready 
to admit that it has the right to do whatever it pleases." 
As in England, it never entered the mind of the Ameri- 
cans that a representative government could destroy the 
rights which were their tradition and their glory. 

In self-government the colonists improved upon their 
birthright of political theory. They accepted the prin- 
ciple of the English property qualifications ; but in a 
country where land was cheap, the number of voters in 
proportion to the population outran any English experi- 
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ence. They took over the principle of representing politi- 
cal units and not masses of population ; but their towns 
and counties were so numerous that they escaped most 
of the irregularities of the English borough and shire sys- 
tem. Their local governments, their town meetings, 
their frequent elections, gave them more opportunities 
to practice that acceptance of the will of the majority, 
which is the supreme test of popular government. In 
their minds, as Bryce says of the present generation " the 
belief in the right of the majority, lies very near to the 
belief that the majority must be right." They accepted 
an upper house, which was practically the representative 
of wealth ; but they overawed it in many cases by the vigor 
of their lower house, headed by a speaker who was 
usually considered the leader of the opposition. They 
received royal governors and submitted to their veto 
power; but they found means to check them by the tax- 
ing power, which they enjoyed under the great English 
principle of "no taxation without representation," and 
by a playful way of withholding the governor's salary 
until he came to terms. 

No inherited principle of government was more fruitful 
in the colonies than that of limitation on governmental 
authority, which was so deeply ingrained that none but 
the most occult theorists discerned the underlying abso- 
lutism of popular sovereignty. To the Englishman and 
the colonist alike, government was always and every- 
where exercised under both written and unwritten safe- 
guards. Parliament to be sure was sovereign in the sense 
that its acts could not be reviewed by the people as a 
whole or by any other organ of government ; but the crown 
was checked by parliament, and after 1707 lost the veto 
power. The courts accepted as binding each successive 
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act of parliament as it came to them. Back of parlia- 
ment, king and judges, was an unwritten body of princi- 
ples which in the eighteenth century came to be called 
"The Constitution." 

Colonial governments were limited not only by these 
restrictions but by positive written limitations of many 
kinds and of various degrees of supremacy. English pub- 
lic and private corporations were founded on written char- 
ters, setting forth their powers; and it was a recognized 
principle that acts outside those powers were ultra vires, 
which applied also to public officials of every kind. Such 
commercial corporations as the Society of Merchants Ad- 
venturers Trading to Flanders, of the fifteenth century, 
had charters which were not only revocable for proved 
violation, but commonly contained a provision that their 
acts must not be repugnant to the laws of England. The 
early English colonies were founded as trading corpor- 
ations under similar restrictions. The Virginia charter 
of 1612, the Massachusetts Bay charter of 1629, per- 
mitted the development of little governments in the new 
world, which were subject to this double limitation and 
both of which were eventually overset by the cancel- 
lation of their charters because of alleged overstepping 
of their bounds. From their earliest origin, therefore, 
the colonists had before their minds this idea of restric- 
tions; and carried into the local governments, which they 
set up, the same principle of ultra vires, so that town ordi- 
nances and county votes, outside the authority confer- 
red by the colonies or contrary to colonial statutes, were 
null and void, and not binding. 

In the later royal charters, extending from that of 
Maryland, in 1632, to that of Georgia, in 1732, the same 
principle was set forth : whether the colonial government 
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was to be made by proprietors or by the colonists them- 
selves, their laws, usually by specification, sometimes by 
implication, must not contravene those of England. In 
all the colonies but two, the royal or proprietary governor 
had a veto power, and in most of the colonies the laws 
must be sent from time to time to England, there to be 
examined and if thought best to be disallowed. Another 
method of making sure that the colonial laws were kept 
in the desired subordination to the English was to appeal 
from the colonial courts to the privy council as a judicial 
body. In every part of their governments, therefore, the 
colonists were constantly made aware that they were sub- 
ject to two kinds of law, the higher of which might nullify 
the lower. The whole course of colonial government was 
an acceptance and an adaptation of principles which, 
when fitted together in the new world, made something 
very different from the English government: freer from 
restraint hi small and local matters; more subject to the 
overruling of superior authorities; yet all contained within 
the general English theory of the relation between the 
individual, the mass of individuals and the organization 
of the State. 

This idea of constitutional limitations was further car- 
ried out in frames of government prepared inside the colo- 
nies. We are apt to forget that five of the original colo- 
nies — Plymouth, Providence, New Haven, Rhode Island 
and Connecticut — were founded without a charter and 
made their own governments; and that for Maryland, 
the Carolinas, Pennsylvania and New York written con- 
stitutions were granted by the proprietors. The funda- 
mental Orders of Connecticut in 1639 provided that the 
little colony should be "guided and governed according 
to such Lawes, Rules, Orders and decrees as shall be made, 
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ordered & decreed, as folio we th : — ' ' . John Locke's Funda- 
mental Constitutions of Carolina provided a "form of 
government, to be perpetually established amongst us, 
unto which we do oblige ourselves, our heirs, and succes- 
sors, in the most binding ways that can be devised;" and 
Penn in granting a frame of government in 1682 to his 
colony set forth that "no act, law or ordinance whatso- 
ever" shall "alter, change or diminish the form or effect 
of this charter" without the consent of the governor and 
six-sevenths of the freemen. No people in the world 
better understood that not only legislation but a form of 
government might be subject to a still higher authority. 
People became accustomed to the idea that popular sov- 
ereignty was limited in its legislative, executive and judi- 
cial functions. 

Though the colonists made immense progress in work- 
ing out forms of government at once popular and pro- 
tected from abuse, few of the active men in this process 
were interested in looking for the secret springs of their 
government. John Winthrop and William Penn and 
Alexander Spotswood and Benjamin Franklin were like 
the colonial carpenters of their time ; they could build an 
excellent house without a plan carefully drawn to scale 
beforehand. Governor Pownall was almost the only ad- 
ministrator who wrote books on colonial government. 
Nevertheless there were some political philosophers, whose 
books were read in the colonies. One of these was 
the Englishman, Hobbes, whose three works, Leviathan, 
Behometh and Philosophical Rudiments are an attempt to 
account for royal government and to discover a principle 
which justifies non-resistance. Hobbes made a distinc- 
tion between natural law which " doth always and every- 
where oblige in the internal court, or that of conscience," 
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and civil law, "those rules which the Commonwealth 
hath commanded." Much more important was that 
John Locke, who in 1669 drafted a hapless constitution 
for the Carolinas. To meet the argument for the divine 
right of kings, in his Second Essay on Government he worked 
out an elaborate theory that to escape from " a state of 
nature" in which men cannot protect their rights, the 
State was made by social contract, under which the 
the majority must rule and the people must ultimately 
be sovereign. He distinguishes between the community 
and government ; he favors a separation of powers. These 
theories fell in with the preferences of the colonists who 
read and quoted Lftcke ; but the only eighteenth century 
philosopher who had a vogue in America was Montes- 
quieu, whose great work on The Spirit of Laws described 
a subdivision of government into three departments which 
he thought he found in England, and which actually 
existed in the colonies. 

The early Puritans cared little for other men's books, 
and cited as their principal authority on government the 
Scriptures. The severe laws of Moses, which had not 
been enforced in any community since the destruction of 
the Jewish commonwealth by Titus, were made the basis 
of the early criminal codes of Massachusetts and Connec- 
ticut; and they sought to find authority for theocracy in 
the history of the judges and prophets of Israel. Another 
authority frequently quoted was John Calvin, from 
whose writings however, little comfort could be drawn 
for a theory that there was a domain of churchly power 
within which the civil magistrates were not to be obeyed. 
Neither the philosophers nor the Scriptures really ap- 
plied to the conditions of the American colonies, and the 
text of none of them could be invoked to stop the progress 
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of popular government. The hard work of subduing the 
wilderness and of founding commonwealths absorbed the 
colonists and they sought only such theories as would 
cover what they were actually doing. 

The Revolution seems a period of extreme theories, 
because people tried to find reasons for doing what they 
were determined on in any case; in reality the so-called 
revolutionary doctrines are almost without exception only 
an expansion and restatement of practices long familiar. 
It is a conventional belief that the revolution was based 
upon, if not brought about by, French political dis- 
cussion of the period, particularly by Rousseau's doctrine 
set forth in his Contrat Social, which was first published 
in 1762. Montesquieu was read and appealed to, but 
there is no evidence to show that Rousseau was a force 
in this period; and the doctrines ascribed to him were 
really those of Locke, who was the quarry from which the 
revolutionary fathers drew both thoughts and phrases. 
The only eighteenth century publicist who had a marked 
influence in America was Blackstone, whose Commenta- 
ries, first published in 1765, soon went through several 
American editions. Blackstone, however, was describ- 
ing what the English government had been or would be 
if proper principles prevailed, rather than the English 
government of his own time ; and he was trying to defend 
that royal prerogative against which the colonists were 
revolting. 

These writings had been for years floating in men's 
minds; it was the service of the Revolution to furnish a 
soil in which they might spring up. The purpose of those 
who favored independence was to show that whatever the 
nature of the union between the crown and the colonies, 
it was a compact and, therefore, could be rescinded if 
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broken by the other parties to the contract. The doctrine 
of social compact became necessary and was discussed 
and restated by a series of American political philoso- 
phers. The doctrine can be traced forward from the 
church covenants made in the little Puritan towns; and 
as late as 1743 a branch of the Presbyterian church in 
Pennsylvania broke off its relation with the parent church 
with a solemn renewal of the old Scottish covenant, de- 
claring that "Covenants are of two kinds, civil and relig- 
ious. 1. Civil Covenants are such as that of Abraham 
and Abimelech, Gen. xxi, 32, which was personal: and 
that of Joshua and the Princes of Israel with the Gibeon- 
ites, Josh. ix. 15, which was national. 2. Religious Cove- 
nants, of which there are divers." 

In the revolutionary period, the whole doctrine of com- 
pact was recast. First, by James Otis' argument against 
the writs of assistance in 1761, then in Patrick Henry's 
plea in the Parsons Cause in 1762, the theory was laid 
down that there was a constitution of the British empire, 
under which the status of the colonies could not be altered 
without their consent ; and later, more distinctly, that the 
imperial relation was a compact of government. When, 
in 1774, Patrick Henry exclaimed in the Continental Con- 
gress : " We are in a state of nature, Sir. * * * All America 
is thrown into one mass," he meant the state of nature 
portrayed by Locke, out of which was to grow a new po- 
litical organization. When Thomas Paine in his Common 
Sense argued that the king had forfeited his authority, 
when Thomas Jefferson wrote in the Declaration of Inde- 
pendence that "governments are instituted among men, 
deriving their just powers from the consent of the gov- 
erned" they too were stating the doctrines of compact 
held both byHobbes and Locke; they too were preparing 
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the ground for a government of the old type, except that 
the English were to be in no way partners to the compact. 

It was in part to clear the way for the compact theory 
that appeal was made to the state of nature with its cor- 
responding body of natural rights; and one of the pre- 
occupations of the revolutionary statesman was to make 
lists of those rights. A few of them appeared in the Dec- 
laration of Independence, many more in the State bills of 
rights, others in the amendments to the Federal Consti- 
tution. Among the rights thus enumerated is of course 
that of revolution, which was very distinctly stated by 
Jefferson in the Declaration of Independence. This is 
meant squarely to deny doctrines of non-resistance such 
as Hobbes set up, and to put revolution on the practical 
ground of grievances. The immediate purpose was to 
get away from England, and they left to the future the 
question whether the right of revolution, which was bring- 
ing the colonists together, would ever be invoked to tear 
the States apart. 

The compact meant that all society was founded on 
agreement, as Jefferson neatly put it, on "the consent of 
the governed." This of course meant that till that con- 
sent was obtained, everybody had the rights derivable 
from nature. In order to form societies some of those 
rights must be given up, so as to make a common stock 
of "civil rights" available under a government, the pro- 
tection of which was the consideration for going into the 
compact. Inasmuch as Englishmen had a sovereign who 
had to be accounted for, the old doctrine of compact some- 
how made out that he was one of the contracting pow- 
ers and that the body of people was the other ; and it was 
a favorite theory that it was the king and not the Eng- 
lish people who had violated and, therefore, annulled the 
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compact. Under the new system of republican govern- 
ment, the theory had to be modified so as to make all the 
individuals parties to a compact among themselves. 
Strictly speaking, this would have left it within the power 
of any individual to abjure the compact if he believed 
that it was no longer observed by his fellows : practically 
the doctrine was limited at this point by the idea that 
the compact, once formed, constituted a sovereign people, 
in which the minority must accept the decisions of the 
majority within the limitations agreed upon, and that 
government should provide a machinery short of revolu- 
tion for deciding whether the compact had been observed. 

The purpose of the compact was the protection of the 
individual, and the theory of that time was that for that 
protection governments were instituted. Legal rank 
and privilege discriminated against individuals and there- 
fore, could not form part of the compact. This meant 
that besides the traditional equality before the law there 
was to be political equality; and hence although Locke's 
social compact could be made to fit monarchy, the Revo- 
lutionary social compact worked out into the principles of 
freedom, equality and self government, which were so 
dear to the American people 1 . 

Such was the Revolutionary theory of government 
which, however abstruse, was direct and practical in the 
minds of its enounce rs; and "the state of nature" did in 
a political sense apply to the condition of the American 
people in 1775, when the old colonial governments crum- 
bled away before the popular rising, when Revolutionary 
conventions, in some cases with only a minority behind 

'The best discussion of the compact theory in America is by McLaughlin: 
Social Compact and Constitutional Construction, in American Historical Review, 
v, 467-490, April, 1902. 
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them, claimed the powers of government, and when the 
American desire for a settled form of government neatly 
fenced in with a written document called for recognition. 
In the history of mankind, there has never been a closer 
approximation to the theory that men in a state of nature 
consciously make compacts with one another than in the 
legislatures and constitutional conventions of the Revolu- 
tionary period. 

Beginning with New Hampshire in 1776, each of the 
former colonies provided itself with a written constitution, 
except Rhode Island and Connecticut, which already had 
such fundamental documents in their colonial charters. 
The first constitutions were made by colonial conventions 
and congresses and were looked upon as not much more 
than ordinary statutes. Then people accepted the prin- 
ciple that a constitution was more permanent and con- 
trolled statutes made under it ; then came the idea that 
such a fundamental document ought to be formed by a 
special convention ; and in 1780, Massachusetts went the 
one step farther by submitting the work of such a special 
convention to the voters. Since 1780 no constitution 
has been drawn up in any other way than by a special con- 
vention, and the greater number have been subjected to 
popular vote. By this easy and automatic process, which 
went through all its evolutions within four years, Ameri- 
cans found a way out of the difficulty of making a consti- 
tution which in its origin should be superior to the act of 
a legislature, and which should more directly express the 
sovereign will of the people. 

Under these early constitutions the number of voters 
was still small, but the whole spirit of the revolution was 
toward making every adult man a party to the govern- 
mental compact. All the early governments were simple, 
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consisting of a legislature, a governor and a few other 
executive officers, and a small body of judges. The power 
of the people was exercised chiefly through the legis- 
lature, the members of which had commonly to show spe- 
cial property qualifications, and were elected like all the 
officers only for short terms. The senates were small 
and intended to represent property ; the lower house was 
the popular body and defender of liberty. In the legis- 
lature was vested whatever power was not expressly with- 
held or conferred on other parts of the government. The 
constitutions all set forth one of the theories of the time, 
namely the danger of usurpation, and especially of mili- 
tary power. 

Another safeguard was the doctrine of checks and bal- 
ances, which Blackstone and Montesquieu were supposed 
to support, and which corresponded with the actual gov- 
ernment in the old colonies ; but which was clumsily worked 
out in practice. The judges in half the States were 
elected by the legislature, as were the governors in several 
cases, and the executive was disj ointed and weak. Within 
fifteen years there was a reaction against the concen- 
tration of power in the legislatures which showed itself in 
three different ways : by giving to governors a veto power; 
by the germs of restriction on the legislature; and by 
action of the courts in annulling statutes because not 
according to the written constitution. 

The Revolutionary theories on the whole worked out 
well in the State governments ; they looked after individ- 
ual rights ; the constitutions were brief and general state- 
ments of principle, easily applied to concrete cases; they 
reflected the long experience of the colonies. The inevit- 
able defect both of State governments and the State 
constitutions was that they could not provide for the 
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external interests of the States, nor for those common 
concerns in which they had all been engaged from the 
beginning of the Revolution. 

For these purposes American theories of government 
had to be applied to a federal constitution, which under- 
went three stages, each an improvement on what went 
before ; the Continental Congress, the Congress of the Con- 
federation and the Federal Constitution of 1787. Like 
the State constitutions the federal document took advan- 
tage of the prevailing theories rather than created them. 
Outside of its federal character it was a plain adaptation 
of things that had worked well in England, in the colonies, 
in the State governments and in the previous federal 
union. It is marked by practicality and common sense. 
By using the method of a special convention, which was 
still very new, a great impetus was given to the doctrine 
that constitutions are sacred instruments, and an example 
was set which the world has often followed. The ratifi- 
cation by especially elected conventions again called to 
mind the solemn act of people who had it in their power 
to make or refuse the Constitution. The influence of 
the State constitutions in providing for the election only 
of the legislature and a few other officers was felt in the 
arrangement by which no federal official received a popu- 
lar vote, except the members of the house of representa- 
tives. As for the protection of the individual, the Federal 
Constitution left that to the States : it took for its voters 
those whom the State admitted to its elections ; it made at 
first little provision for the rights of individuals, which 
were supposed to be safeguarded elsewhere. There are 
in the Federal Constitution no new theories of personal 
rights or of the relation of government to the governed. 

That the Constitution was a compact many people 
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asserted at the time, meaning of course "the compact" 
which people had been discussing for twenty years. 
Sometimes they meant that the Federal Constitution like 
those of the States was formed by agreement of individuals ; 
sometimes they meant that the States as units were forming 
a common government, which would be as binding upon 
them as State governments were on the individual, sub- 
ject only to the last resort of revolution. Apparently 
nobody used the term compact, then so familiar in politi- 
cal literature, as meaning an international treaty or agree- 
ment, which could be revoked at the will of any of the 
parties. 

The great departure of the Federal Constitution from 
the State constitutions of the time was in the thorough- 
ness with which the doctrine of checks and balances was 
applied. Within the denned field of federal power, con- 
gress had but a portion, and on some subjects the lesser 
portion, of authority. A strong and independent execu- 
tive was set up, not chosen by congress, not responsible 
to congress, except by impeachment, and the head of a 
well organized hierarchy of executive officers. A strong 
and independent judiciary was appointed with a life ten- 
ure, and exercising large jurisdiction over federal affairs, 
with appeal from State courts: together with an implied 
power to review both State and national legislation. Not 
a State in the Union, then had or has ever had a govern- 
ment so well organized, so vigorous and so efficient as that 
provided by the Federal Constitution. 

Since the adoption of the Federal Constitution, con- 
troversies over it have usually turned on the rival author- 
ity of States and Nation. The issues of popular govern- 
ment have almost all been raised in connection with 
State governments, in which between 1789 and 1860 new 
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democratic principles made their appearance and forced 
their way into public life. The first of these is the sov- 
ereignty of the people, which covers the right of the peo- 
ple to make and alter their own constitutions, their right 
to invoke governmental action for the general welfare 
and a right to distribute their authority in such manner 
as may seem to them best. This faith in the sovereignty, 
one might almost say the infallibility, of the people inter- 
ested and aroused Tocqueville in the thirties, and he con- 
sidered that the fundamental American ideas were the abso- 
lute authority of the community as expressed by public 
opinion, of which the will of the majority was the meas- 
ure; a belief in self interest as a guide to uprightness 
and public spirit; the inherent right of self government; 
and the perfectibility of society through education and 
through a proper use of the powers of the State. The 
philosopher took alarm because the majority had " a pro- 
digious actual authority, and a moral influence, which is 
scarcely less preponderant;" he descried the readiness 
with which the minority yielded its point when defeated ; 
and he thought there was more danger from tyranny than 
from too much liberty. He was noticing what many ob- 
servers since have pointed out, the fierceness and rancor 
of political discussion, followed by a sweet peace when the 
election is over or the legislature adjourns. The experi- 
ence of the slavery contest, however, showed that there 
were questions on which neither side would yield. 

Upon the principle of majority rule a growing limita- 
tion was the theory of constitution-making and the ever 
widening scope of new constitutions. Both in new docu- 
ments and in the single amendments which were constantly 
dropping in, there was an agreement that the hand of the 
majority should be stayed. It was a period of new States, 
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each of which had to frame its constitution and use the 
experience of members of its conventions from other 
States. It was also a period of new constitutions by the 
older States, sometimes as often as every twenty years. 
Hence, from 1776 to 1860, more constitutions had been 
drawn up than there were calendar years. The effect 
has been to establish a theory that a constitution is the 
place for new legislation, that social reforms and changes 
of public interest must be registered from time to time 
in fundamental documents. Constitutions grew to be 
familiar political playthings and the ease of amendment 
and the frequency of radical change made them seem less 
different from ordinary legislation. As Mr. Roosevelt's 
friend put it they're discussing "some unimportant meas- 
ure now; some local bill or other — a constitutional amend- 
ment." 

All the new constitutions after about 1840 not only 
contained new limitations upon legislatures, but withdrew 
large domains of governmental power entirely from the 
State authorities; and in organizing new territories (as 
for instance Minnesota in 1849), congress followed the 
same principle by tying up the territorial legislatures, by 
forbidding them to pass any but general laws for control- 
ling corporations. The State constitutions also laid down 
norms for the general welfare and narrowed the field of 
governmental action, by prohibiting lotteries, or the sale 
of liquor, and in many other ways. 

Such restrictions, whether political or administrative, 
would have had very little effect but for the growth of a 
new principle of government, unknown in colonial times, 
opposed to the English practice and slowly developed in 
the first half of the nineteenth century. This was the 
power of the courts to establish harmony between consti- 
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tution and statute by declaring the lower form of law 
void, if it appeared not to be in accordance with the higher. 
A few instances of such decisions can be found between 
1778 and 1789. In the Federal Convention it seems to 
have been expected that the State and United States 
courts would thus deal with State statutes; but it was 
many years before all the States accepted this authority 
of their own courts. In 1808, an Ohio judge was impeached 
for declaring a State statute void; and from 1824 to 
1830, Kentucky was in an uproar over the same question. 
In the end the courts triumphed, because it was plain 
that otherwise the legislatures would interpret to their own 
advantage any new constitutional restrictions. Ameri- 
cans got into the habit of looking to the judiciary as 
the protector of the constitution, the restrainer of the 
other departments of governments, and the palladium 
of American liberties. 

Still another method of keeping legislatures in check 
was the system of popular votes on legislative questions, 
which first appeared about 1820 in statutes allowing the 
people of a town or county to decide for itself such ques- 
tions as the management of public schools, or the spend- 
ing of money for internal improvements, or the selling of 
liquor; then upon general State questions, such as divi- 
sion into two States, the fixing of a seat of government, 
the creation of a State debt. It was a convenient method 
of allowing the different parts of the State to manage their 
local affairs in different ways ; but it was also a means by 
which the legislatures shoved aside responsibility, and 
by which extra constitutional guarantees might be applied 
against the majority in the legislature. It was an at- 
tempt to apply town meeting methods to large States, 
and it carried the people farther and farther away from 
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the old notion that legislators were chosen, freely to 
exercise their own judgment for the public good. 

Another novelty in American government was the 
principle of rotation in office. In colonial times, mem- 
bers of the assemblies, selectmen and county officials 
were often chosen year after year for a lifetime. When 
governors were made elective, they were rechosen in the 
same way, so that out of thirty-six years from 1780 to 1816 
John Hancock and Caleb Strong served twenty-two years 
as governors of Massachusetts. But democracy could not 
admit that government was a profession, and after 1830 
it was rare for governors to serve more than two or three 
terms, and legislatures changed rapidly. As more and 
more offices were taken out of the hands of legislatures 
and city councils and subjected to popular vote, the 
opportunities for rotation became more numerous; until 
by 1860 the fact that a man was in office was rather a 
presumption that he ought not to be reelected. Many 
State constitutions forbade the choice of governors for 
more than a brief number of terms; and by declining to 
stand for a third term, Washington and Jefferson helped 
fix the principle on the national government. Till 1841 
it was still a tradition that members of the president's 
cabinet might well be carried over by his successor, if of 
the same party; after that they, too, were engulfed by 
rotation. 

From the rapid change of elective officers, it was a short 
step to the same principle for appointive officers, whether 
chosen by a legislature, a State executive official or a fed- 
eral official. The four years, tenure act of 1820 for cer- 
tain financial officers of the federal government went in 
the same direction. Meantime in the northern States, 
particularly New York and Pennsylvania, all appointive 
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officers were made to walk the plank when a new execu- 
tive chief came in, and in 1829 rotation reached the 
national civil service. As the judges became elective, 
the principle began to apply to them; and after 1812, most 
of the new States made all their judges elective. In 1846 
New York came over to that side. The terms of the 
judges were usually longer than those of other officials, 
and reflections were more common; but they, like other 
officials, had to submit to the principle, foreign to the 
experience of mankind and contrary to the English and 
colonial practice, that experience in the public service 
makes a man no more useful to the public welfare. 

Rotation was only one of several evidences that Amer- 
ican democracy does not encourage administrative effi- 
ciency. What the French call "the government," what 
the English call "the administration" is little known in 
the United States. Each commonwealth is a law unto 
itself in such respects ; and not a single one of the States 
in the Union has ever realized the necessity of an execu- 
tive system like that which has been so preeminently 
successful in the federal government. Not a single citj' - 
has a completely adjusted executive, in which all the 
departments are subject to the mayor. In some places 
there is a tradition of long service by experienced offi- 
cials, such as the treasurer of the city of Cambridge, Mass., 
who has been elected every year for twenty-five years; 
but Americans simply do not understand that its prin- 
ciple of centralized responsibility, without which a rail- 
road or an insurance company would go to smash, is just 
as necessary in matters of government. 

Local governments, which often perform many services 
for the States might well be subject to organs of State 
supervision, and a few States have the beginning of such 
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a system. Even then the means of enforcing the law are 
commonly not within the reach of State officials: the 
usual remedy is the tedious and expensive method of go- 
ing to the courts for injunctions, mandamuses and such 
writs; or of starting criminal prosecutions. Whether 
it is a result of the old theory that it was dangerous to 
entrust executive power, or whether it is a part of Amer- 
ican indifference to expert advice and expert management, 
American democracy does not train up a class of pro- 
fessional public servants, whose long experience should 
entitle them to the respect of the community. To the 
notion that almost anybody can fill an office the Ameri- 
can adds the theory that it is unnecessary to organize 
executive power so as to encourage the holders to use it 
wisely. Tocqueville, whose strong sense of orderly gov- 
ernment was shocked by this wastefulness of national 
power, in despair says that "democracy carried to its 
farther limits is prejudicial to the art of government." 
Perhaps the most interesting alteration in American 
political theory was the breaking up of the theory of a 
social contract, through the substitution of a new doc- 
trine of compact. The old one fitted ill both with the 
history and the theory of federal government ; for it meant 
a double set of contracts for each individual, or else one 
contract of individuals to form States and another of States 
to form the Union. Discovering this difficulty, Calhoun 
worked out a new theory, the essence of which was that by 
"compact" the fathers of the Constitution meant a vol- 
untary agreement between States, each of which was en- 
tirely free, sovereign, and independent. Within the State, 
Calhoun's theory was that there was an organism and not 
an association; and that no individual could relieve him- 
self from complete obedience to the State, except by revo- 
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lution. This change of ground, due primarily to a desire 
to find a theory that would prevent the federal govern- 
ment from interfering with slavery, shows the tendency 
of the times, namely, to sink abstractions and to find a 
theory of government, which would conveniently fit with 
what people wanted. 

The political theory of the Civil War turned principally 
on federal questions, and the whole tendency was on both 
sides still farther to discredit a theory of compact and to 
lay stress on the unity of government. In the new con- 
stitutions which followed the war, this theory was empha- 
sized. The authority of the State, allegiance to the State, 
protection of the State — these were the chief interest of 
publicists. Although the war turned on the question of 
the rights of the black man, it ended with a cutting down 
of the rights of the white man. During the struggle the 
common civil rights of freedom from arbitrary arrest, 
extra-judicial courts, and imprisonment on executive 
order, were the fate of thousands of white people. At the 
end of the war scores of thousands were disfranchised in 
the South and some hundreds to the ends of their lives 
remained, under the fourteenth amendment, excluded from 
any office of trust or profit under the United States. The 
whole process of reconstruction left on the minds of the 
nation the impression that the so-called natural rights 
were conferred by government and might be taken away. 

This tendency showed itself in a new series of limita- 
tions on the suffrage. To be sure by State action and 
then by the fifteenth amendment 800,000 negroes were 
added to the electorate; but educational qualifications, 
which had already been enacted for Massachusetts and 
Connecticut, began to appear in other States; and after 
1890 were adopted in several Southern States as a con- 
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venient method of shutting out the negro vote. The last 
community to retain an absolute property qualification, 
Rhode Island, dropped it in 1888, but other States put on 
small tax qualifications. Another effort to hedge in the 
majority was proportional representation, which was 
enacted in Illinois in 1870, upon the theory that represen- 
tatives chosen in the usual fashion did not represent the 
minority. The only significant extension of suffrage was 
to women in some of the western States, — Wyoming, 
Idaho, Utah and Colorado. The American ideal, which 
had tended to hold that a share in the government was 
the natural right of every adult person, plainly turned 
to the view that suffrage was a privilege, which might 
be conferred and might be taken away as circumstances 
changed. 

The want of confidence in legislatures, already strong, 
grew after the Civil War; and was strengthened by the 
excesses of the reconstruction governments and by the 
corruption at Albany, Harrisburg and other State capi- 
tals. Whatever else they had been, the legislatures up 
to 1860 were places for public discussion, in which mem- 
bers sought to win votes by argument and by appeal to 
party loyalty and to friendship ; but in which the results 
were rarely prearranged. Since 1875, however, both the 
legislatures and congress have come to be places for regis- 
tering decisions made outside the legislative hall; some- 
times in committee rooms, very often in the Speaker's 
chamber, too frequently in the office of a political boss, 
and sometimes in the sanctum of a corporation. Legis- 
latures have ceased to create or concentrate public senti- 
ment; they have become clearing houses for the adjust- 
ment of claims, rather than places for appeal to reason ; The 
speaker of the house of representatives in 1890 thanked 
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God that that house was no longer a deliberative body: 
he did not mean to shut out deliberation in public affairs ; 
but thought the only way to get through the mass of 
business was that the question what bills should be pressed 
and what repressed, what measures should come to a 
vote and what should stick in committee, was one which 
the house of representatives was not fit to settle, and 
which must, therefore, go to a "steering committee." He 
had struck the same difficulty that besets State legisla- 
tures and city councils, namely, the want of a cabinet in 
the English sense — a committee of persons charged with 
the executive business of the government, and at the same 
time framers of legislation; and he was willing to be a 
member of an unofficial board for that purpose. 

This impatience with legislatures was reflected in the 
numerous new State constitutions The most recent doc- 
ument of this kind, the Constitution of the State of Okla- 
homa of 1907 makes a treatise which fills a volume. It 
includes such detailed provisions as that druggists shall not 
sell liquor except upon " a bona fide prescription, signed 
by a regularly practicing physician, which prescription 
shall not be filled more than once;" that "the legislature 
may enact laws authorizing cities to pension meritorious 
and disabled firemen ;' ' that any railroad passing within four 
miles of a county seat must build a branch to that county 
seat; that "the salary of the superintendent of public 
instruction shall be $2000." Easy would seem the task 
of the future legislatures of Oklahoma! 

The change in the character of the legislatures is not 
a proof of hopeless confusion and lack of vigor, but a con- 
fused and indirect attempt to bring the executive and the 
legislative departments into proper working. The old 
theory of checks and balances has manifestly broken 
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down ; for neither the veto power nor the authority of the 
courts over legislation has been thought sufficient to 
restrict the legislatures. The boss and the steering com- 
mittee are devices by which the people who have to carry 
out the law and the people who make the law may come to 
a common understanding. In the national government, 
where the administrative machinery is the best in the 
country, it is still necessary for the president and the 
heads of departments to consult the legislative leaders, 
or to appeal to the public over the heads of the leaders. 
In the States, where the administration is weak and dif- 
fused, there is still more need for some authority, which 
will keep the laws and the executors of the laws in line. 

In view of the rapid changes of the last thirty years, 
it is hard to say precisely what are the present theories 
of American government, although many able minds are 
bent upon the problem, and through the country a body 
of vigorous reformers are at work trying to arouse public 
sentiment to the need of political reform by appeals to 
"the American spirit." Certain tacit assumptions may, 
however, be pointed out which, without any attempt to 
combine them into a philosophical system, appear to lie 
somewhere in the back of the mind of the American 
citizen. 

The American no longer believes in the social compact : 
it does not explain federal government and does not cor- 
respond to the historic growth of American institutions. 
Everybody recognizes that concession and a spirit of com- 
promise is necessary both for organizing and carrying on 
government, but here as in the application of democracy, 
the negro and the dependent islander disturb the theory. 
What share has the non-voter anywhere and the Filipino 
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or Porto Rican in particular, in any visible political body 
involving the "consent of the governed." 

The idea that government is an organism, that law has 
a force and a sanction not derived from previous consent, 
that the State is as old as society and not formed by 
society, seems to be unconsciously adopted as the basis 
of American government ; and more and more people tend 
to accept the theory that all government in America — 
national, State, municipal or local, springs from one 
source, the American people as a whole, who choose to 
exercise their power through a variety of organizations, 
none of which is sovereign in itself, or more sovereign than 
another. All the clear-cut theories of organic govern- 
ment are, however, masked by the idea of limitation 
everywhere through the system, so that no man or body 
of men exercises full sovereignty upon any object. 

Under this influence the old doctrine of checks and bal- 
ances ought to be still in force ; but that is breaking down 
under the practical necessities of government. As a 
matter of fact power is not neatly divisible into three sep- 
arate departments. Whatever the provisions of the consti- 
tutions, some sort of understanding must be had between 
legislatures and governors or presidents, and between 
executive prosecuting officers and the judges. The legis- 
lative power, originally so strong and so unquestioned, 
is cut down, not only by constitutional limitations by 
the veto power and by judicial disallowance of statutes, 
but by the boss and the steering committee, devices 
through which a common understanding is sought 
between those who make the law and those who carry out 
the law. Mayors, governors and presidents have become 
initiators of legislation, which they press upon unwilling 
legislatures by the force of public sentiment. In some of 
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the cities the idea of checks and balances has so far gone 
into oblivion that under the so-called commission gov- 
ernment, boards of three or five men are made mayor, 
cabinet, aldermen, common council and treasurer all in 
one. 

The tendency to unify power is further shown by the 
rapid growth of the referendum, including in a few States, 
the initiative, through which constitutional amendments, 
or even statutes can be forced to a popular vote, where 
legislatures refuse to act. It is combined with systems 
for direct primary nominations, under public authority, 
which are intended to give the people a chance to be heard 
on nominations, as well as on elections. The method 
works well on simple propositions, stated separately; but 
when it comes to questions of detail and especially of dis- 
cretion of choice between several methods of doing the 
same thing, the referendum operates against efficiency 
in government. It emphasizes the idea that the public 
officer of every grade is the representative of the will of 
the majority, whose policy must follow every turn of pop- 
ular sentiment. 

Nevertheless, there must be a machinery of executive 
and judicial officers and the conservative spirit of the 
American turns for defence and protection to those offi- 
cials who, by their personal dignity, long terms of office 
and large authority may be expected longest to resist 
cross currents of public opinion, — that is, to the judges. 
In no country in the world have the courts ever exercised 
such political powers as in America. Any act of admin- 
istration may become the basis of a suit in which the 
courts inquire whether it was an act legally authorized; 
for violations of the law, every official, even the president 
of the United States (after his term of office) ; may be sub- 
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ject to criminal prosecution; by their writs and inhibi- 
tions they control the official action of public officers even 
to the extent of forcing a board of aldermen to meet and 
vote an emission of bonds; they declare executive acts 
unconstitutional or illegal and therefore void; they set 
aside regularly attested statutes of legislatures and of con- 
gress. That is, by universal acceptance, the theory has 
become embedded in the American mind that the mean- 
ing of American government, the authority of law makers 
and law executors, is to be found ultimately in decisions 
of the courts ; thus that department of government which 
in colonial times was weakest has, in a century and a half, 
become the accepted tribunal for expounding the Ameri- 
can theory of government. 

Whoever makes the ultimate decisions, the funda- 
mental ideal of American government at the present day 
is still that combination of freedom, equality and self- 
government, which has been described above; but the 
theories as to the manner in which democracy can form 
government and keep it in operation have changed and 
are still changing. The conception of the compact is 
unworkable for federal government and does not corre- 
spond to the actual process of the growth of American 
institutions. The theory of organic government, founded 
on popular sovereignty, is hard to reconcile with the 
actual limitations upon every department of government. 
The most distinct American theory of government is not 
to theorize. As in the manufacture of bessemer steel, 
where all the carbon is burnt out of the liquid cast iron 
and then just enough carbon is restored to make it steel, 
so American democracy restricts and limits the authority 
of its public officials, and then bestows on them the pow- 
ers necessary to national life. 



